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Tom R. Cornish
UNITED STATES BANKRUPTCY JUDGE

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

IN RE: )
)
MICHELE MONIQUE FOSTER ) Case No. 05-72131
) Chapter 7
)
Debtor. )
ORDER

Onthe 12'" day of October, 2005, the Motion to Disgorge Fees Paid to Debtor’s Attorney, filed
by the United States Trustee; and Objection to Motionto Disgorge Fees Paid to Debtor’ s Attorney, filed
by ChristanP. Ma; came onfor evidentiary hearing. Appearances were entered by David W. Newman,
Attorney for the United States Trustee (“UST”), and Christan P. Mai. After reviewing the evidence and
testimony, this Court does hereby enter the following findings and conclusions in conformity with Rule
7052, Fed. R. Bankr. P., in this core proceeding.

Mr. Mai first met with the Debtor on December 3, 2003, for an initia divorce consultation. No

agreement was completed at that time for the rendering of any additiona lega services. Debtor again met
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with Mr. Mai on March 22, 2005, for a bankruptcy consultation. On that date Debtor and Mr. Mai
executed an agreement titled, “ATTORNEY - CLIENT AGREEMENT, Financid Review, Bankruptcy
Filing, or Either” (“Agreement”). Debtor paid $750.00 to Mr. Mai, which included the bankruptcy filing
fee. The Agreement specificaly provided, “Fixed Fee of $750.00 covers Bankruptcy review, filing, and
filing Adviceinany ancillary proceedings only.” Debtor received an information packet in which the Debtor
was to disclose her assts liahilities, and related financia information.

Debtor completed the information packet and returned it to Mr. Mai. Mr. Mai’ s office prepared
adraft bankruptcy petitionwithschedules and related documents. Debtor and Mr. Ma met again on April
12, 2005, at whichtime agreed revisons to the documentswere discussed, and they agreed to meet again
on April 14, 2005. On the 14™, the fina bankruptcy documents were executed.

Mr. Mai states in his Objection that under the Agreement, hislaw firmis not committed to any
specific course of actioninthe absence of completing an assessment of the client’ sfinandia circumstances.
Mr. Ma gtatesthat if bankruptcy is recommended and the client concurs, the $750.00 is gpplied for that
purpose.

Mr. Ma dso satesin his pleading that as of April 14, 2005, he had registered for eectronic filing
withthis Court, but had not completed dl requirements. He further states that he advised the Debtor that
the bankruptcy filing would be made when he received authorization from the Court to dectronicdly file
documents.

Mr. Mai dleges that he completed the requirements for eectronic filing on April 20, 2005, and
despite continued communications to the Court, he did not receive aresponseregarding systemaccess until

May 19, 2005. The records of this Court show, however, that Mr. Ma was provided the training



exercises necessary for systemaccessonSeptember 9, 2004. Mr. Mai did not completethe exercises until
April 20, 2005. He was granted accesson April 26, 2005, only sx days following his completion of the
exercises. Three e-mail natifications from Court staff were sent to Mr. Mai to inform him of this, the first
being sent on April 26, 2005, the same day he was granted access.

On May 18, 2005, Debtor left a message on Mr. Mai’ s office voice mal to question why her
bankruptcy was not yet filed. Debtor also expressed concernfor the delay. OnMay 19, 2005, the same
date Mr. Ma was granted access to eectronicaly file documents, the Debtor’ s bankruptcy petition was
filed. The Disclosure of Compensation of Attorney for Debtor wasfiled with the bankruptcy petition. This
Disclosure indicates that Mr. Mai agreed to accept $750.00 for hislegd services, and that no payments
werereceived prior to filing the Disclosure, witha $750.00 balance due and owing. Section five (5) of the
Disclosureligsthe legd servicesMr. Mai agreed to render in return for his fee, including, “Representation
of the debtor at the meeting of creditors and confirmation hearing, and any adjourned hearings thereof.”

On the day of the bankruptcy filing, Mr. Ma sent aletter to the Debtor to inform her of the First
Mesting of Creditors, and to further informthe Debtor that he would not be able to attend the meeting with
her. Theletter dso stated, “Moving the day of the meeting, however, isnot advisable” Mr. Ma sated
in Court that he was scheduled to be out of state during the Debtor’s creditors mesting to attend two
family reunions

During the time following the April 14, 2005, mesting, the Debtor and Mr. Ma were unable to
meet or speak over the phone due to work schedules. Asaresult, Mr. Ma held telephonic conferences
and met with Debtor’ s mother to discuss various issues concerning the Debtor and her bankruptcy case.

Mr. Mai also provided copies of the Debtor’s file to the Debtor’s mother. Debtor’ s mother decided to



attende the Debtor’ s creditors meeting with the Debtor to provide mora support.

At the meseting of creditors, held on June 27, 2005, the Debtor was informed by the Chapter 7
Trustee of certain options regarding her case, including 1) proceed pro se and amend her schedules and
return for acontinued creditors meeting in five days, 2) retain other counsdl and return to conclude the
creditors meeting; or 3) continue the creditors mesting for five days and appear with Mr. Mai. The
Debtor went into the halway outsde the meeting room and met with anattorney, Mr. Ryan Assnk. The
Debtor’s mother paid Mr. Assink $300.00, and later that day the Debtor’s meeting of creditors was
concluded with Mr. Assink in attendance on behalf of the Debtor. Mr. Assink entered a Notice of
Appearance in the Debtor’ s case on that same date.

On June 28, 2005, a Notice was entered by the Court directing Mr. Mai to respond to Mr.
Assink’sNotice of Appearance or fileawithdrawd asattorney. Mr. Ma failed to respond, and an Order
relieving Mr. Mai as counse for the Debtor was entered July 12, 2005.

This Court heard testimony from the Debtor regarding her meetings with Mr. Mai and the
bankruptcy case. Debtor stated that she retained Mr. Mai because she wanted an attorney to represent
her in bankruptcy, and she believed he would appear a the creditors medting. She dtated that at the
March22, 2005, megtingMr. Ma even offered her aride to the creditors meeting. The Debtor testified
that she would not have retained Mr. Mal if she had known he would be unable to appear at the creditors
mesting.

Debtor was unemployed with three children and separated from her husband at the time she
retained Mr. Ma. Debtor used funds from a tax refund to make the $750.00 payment to Mr. Mai.

UST arguesthat Debtor retained Mr. Mai based, inlarge part, on his representation that he would
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represent Debtor at the creditors meeting. UST further argues that the Disclosure filed by Mr. Mai
contains fase statements, snce Mr. Mai was paid $750.00 on March 22, 2005. UST dso notes that
questionnine (9) of the Statement of Affairsfiled by Mr. Ma on behdf of the Debtor falsto state the date
and amount of fees herecelved. UST contends that this failure to make an accurate disclosure warrants
disgorgement of Mr. Ma’sfees. UST aso contends that Mr. Mai’s fee should be disgorged dueto his
falureto properly performservicesinthiscase. UST further arguesthat Mr. Mai’ sfeesin thiscase exceed
the reasonable vaue of his services, noting that this was a straight forward no asset case.

Mr. Ma argues that he maintained an excellent professond relationship with the Debtor and her
mother, and acted reasonable, prudent, and consstent with his professond obligations. Mr. Ma dso
contends that the $750.00 paid by the Debtor was an advance retainer for lega services which included
a finandd review and possble bankruptcy filing, but did not include representation of the Debtor at any
hearing.

ANALYSIS

Section 329 of the Bankruptcy Code provides.

(& Any attorney representing adebtor inacase under thistitle, or in connectionwithsuch

acase, whether or not suchattorney appliesfor compensationunder thistitle, shal filewith

the court a statement of the compensation paid or agreed to be pad, if such payment or

agreement was made after one year before the date of the filing of the petition, for services

rendered or to be rendered in contemplation of or in connection with the case by such
attorney, and the source of such compensation.

(b) If such compensation exceedsthe reasonable va ue of any such services, the court may

cancel any such agreement, or order the return of any such payment, to the extent

excessve, to -

(1) the estateif the property transferred -

(A) would have been property of the estate; or
(B) wasto be paid by or onbehdf of the debtor under a



plan under chapter 11, 12, or 13 of thistitle; or
(2) the entity that made such payment.

11 U.S.C. § 329. Bankruptcy Rule 2016 requires:

Every attorney for a debtor, whether or not the attorney applies for compensation, shdl
file and tranamit to the United States trustee within 15 days after the order for relief, or at
another time as the court may direct, the statement required by § 329 of the Code
induding whether the attorney has shared or agreed to share the compensation with any
other entity. The statement shdl include the particulars of any such sharing or agreement
to share by the attorney, but the detals of any agreement for the shaing of the
compensation with a member or regular associate of the atorney’ s law firm shdl not be
required. A supplementd statement shall be filed and transmitted to the United States
trustee within 15 days after any payment or agreement not previoudy disclosed.

Fed. R. Bankr. P. 2016(b).

“Courts have long recognized that the debtor isinavulnerable positionand ishighly dependent on
itsattorney and therefore would be reluctant to object to the fees of the attorney.” In re Smitty’ sTruck
Stop, Inc., 210 B.R. 844, 848 (10" Cir. BAP 1997) (quoting 3 Collier on Bankruptcy  329.01
(Lawrence P. King ed., 15" ed. rev. 1997). One purpose of § 329 is to protect debtors from
overreaching by attorneys. 1d.

The United States Court of Apped's has held that:

[T]he disclosure requirementsimposed by § 329 are “ mandatory not permissve.” Inre
Bennett, 133 B.R. 374,378 (Bankr.N.D. Tex. 1991). Accordingly, anatorney whofails
to comply with the requirements of § 329 forfeits any right to receive compensation for
sarvices rendered on bendf of the debtor, id. at 379; In re Chapel Gate Apartments,
Ltd., 64 B.R. 569, 575 (Bankr. N.D. Tex. 1986), and acourt may order an atorney sua
sponte to disgorge funds aready paid tothe attorney, Inre Saturley, 131 B.R. 509, 522
(Bankr. D.Me. 1991); InreKendavisIndus. Int’'l, Inc., 91 B.R. 742, 759 (Bankr. N.D.
Tex. 1988); Inthe matter of Chambers, 76 B.R. 194, 195 (Bankr. M.D. Fla. 1987); In
re Chapel Gate, 64 B.R. at 574, 575.

In re Investment Bankers, Inc., 4 F.3d 1556, 1565 (10" Cir. 1993), cert denied 510 U.S. 1114, 114



S.Ct. 1061, 127 L.Ed.2d 381 (1994). “Anything less than the full measure of disclosure leaves counsd
at risk that dl compensation may be denied.” Inre Saturley, 131 B.R. 509, 517 (Bankr. D. Me. 1991)
(citations omitted).

Mr. Mai failed to disclose the $750.00 paid to imby the Debtor onMarch 22, 2005. ThisCourt
findsthat Mr. Mai violated § 329, and the Court now has the authority to order Mr. Mai to disgorge the
payment made by the Debtor. In re Investment Bankers, Inc., 4 F.3d at 1566. Therefore, this Court
findsthat the $750.00 payment by the Debtor, lessthe $209.00 bankruptcy filing fee, should be disgorged.

ITISTHEREFORE ORDERED that the M otionto Disgorge Fees Paid to Debtor’ sAttorney, filed
by the United States Trustee, isgranted. Mr. Mai shdl remit $750.00, lessthe $209.00 bankruptcy filing
fee, to the Chapter 7 Trustee within fifteen (15) days from the date of this Order.
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